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Radon as a Latent Defect
 The general rule of real estate transactions is that a

the buyer has the obligation to inspect the property
and the seller really has no obligation to reveal
anything.

Latent Defects
 The exception to this rule is where there is a latent

(hidden) defect and some act of concealment on the
part of the seller.
 An example of this could be a seller being aware of a
termite infestation but covering up the evidence of
their presence or painting over a spot where there
was clearly a water leakage issue or mold.

The duty to disclose
 To address the practical

problem of the
purchaser having
difficulty spotting
defects, the industry
produced a “Property
Condition Disclosure
Statement”

Effect of a False Disclosure
 The effect of a false statement on this form has been

considered an act of concealment by the courts.
 This at least covers some of the major issues like
problems with septic systems, sewer, infestations,
structural problems and the like.

The addition of Radon
 While the disclosure statement has limitations (“Are

you aware” is not a clear representation of fact), it
has allowed for more and better disclosure of
property condition to this point.
 However, if a question like “Are you aware of the
presence of radon gas in the home” were added, a
homeowner could quite honestly answer “no” and
there could still be radon present…………..but

Awareness
 This would be an issue to

which homeowners would
turn their minds and help
them address the health risks
associated with the presence
of radon.
 It would also then require
homeowners aware of radon
gas to disclose same and seek
some assurance and/or
testing prior to purchasing a
home in an area where radon
is present.

Legal Ramifications
 The remediation costs to limit radon exposure in the

home are in the order of magnitude of hundreds to a
few thousand dollars.
 It would generally be an affordable remedy that
would be within the reach of a typical homeowner if
they were made more aware of radon.
 However, unless you could establish that the
homeowner was aware of radon being present and
failed to answer the disclosure statement correctly, it
would be difficult to pursue these costs from a
former owner.

